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DOCKET NO. 441

IN THE MATTER
OF
KEVIN MULLEN

DISPOSITION AGREEMENT

This Disposition Agreement (Agreement) is entered into between the State Ethics Commission (Commission)
and Kevin Mullen (Mr. Mullen) pursuant to 85 of the Commission’s Enfor cement Procedures. ThisAgreement
constitutes a consented to final Commission order enforceable in the Superior Court pursuant to GL. c. 268B,
84(j). On June 10, 1991, the Commission initiated, pursuant to GL. c. 268B, 84(a), a preliminary inquiry into
possible violations of the conflict of interest law, GL. c. 268A, by Mr. Mullen. The Commission has concluded
that inquiry and, on April 8, 1992, found reasonable cause to believe that Mr. Mullen violated GL. c. 268A.

The Commission and Mr. Mullen now agree to the following findings of fact and conclusions of law:

1. Atadltimeshererelevant, Mr. Mullen was employed by the M assachusetts Department of Public Utilities
(DPU) as an inspector assigned to the Commercial Motor Vehicle Division (CMVD).

2. The principa functions of the CMVD relate to the administrative enforcement of the Massachusetts
Motor Carrier Act, GL. c. 159B. That chapter regulates persons transporting property for compensation by
motor
vehicles, and providesfor administrative and criminal sanctionsfor violation of itsprovisions.

3.  General Laws c. 159B and the regulations promulgated pursuant thereto require all common carriers
operating in Massachusetts to file with the DPU written

tariff schedules showing their current prices for their services.

4. Mr. Mullen’'sofficial dutiesand responsibilitiesasaCMV D inspector included the periodic inspection of
records of common carriers for compliance with applicable state laws and regulations, the investigation of all
complaints involving those common carriers, and the gathering of evidence for administrative and/or criminal
prosecution of violations of the above-cited laws and regulations. Those duties aso included assisting carriers
with any questions they had with respect to the preparation of their written tariff schedules.

5. Onfiveoccasions during 1989, Mr. Mullen participated in a scheme by which he received from each of
the common carrierslisted below $100 for preparing and filing tariff schedules:

a. John's of Freetown, Inc.;

b. John’sAutobody;

¢. Canton Auto & Truck Repairs, Inc.;
d. Matthers Service Station; and

e. C&F Towing Service.

6. In each of the above identified instances, Mr. Mullen suggested to a representative of the common
carrier that he could arrange to have James Gould, Jr., a person he represented to be aformer DPU employee,
prepare the tariff certificate for $100. On each such occasion Mr. Mullen accepted a check payable to James



Gould, Jr. in the amount of $100. Mr. Mullen deposited those checks in ajoint account which he shared with
Gould. Mr. Mullen and Gould then split the proceeds from those checks. Mr. Mullen prepared and filed the tariff
certificate on each occasion.

7.  Chapter 268A, 84(a) provides that no state employee shall otherwise than as provided by law for the
proper discharge of official duties, directly or indirectly receive or request compensation from anyone other than
the Commonwealth or a state agency in relation to any particular matter in which the Commonwealth or a state
agency is a party or has adirect and substantial interest.

8. Atadl times hererelevant, Mr. Mullen was a “ state employee” as that term is defined in GL. c. 268A,
§1(q).*

9. Itwasnot within the proper discharge of Mr. Mullen’s official dutiesto receive private compensation
from anyone in connection with the preparation of atariff certificate.

10. A tariff certificateisaparticular matter? in which the Commonwealth has an obviousdirect and substantial
interest.

11. The$100 Mr. Mullen shared with Gould on each of the above-described occasions was compensation?
for Mullen’s servicesin preparing and filing the tariff certificate.

12. By receiving $100 on each of thefive occasions described abovefor the preparation and filing of atariff
certificate, Mr. Mullen otherwise than as provided by law for the proper discharge of official duties received
compensation from a person other than the Commonwealth or a state agency in relation to a particular matter in
which the Commonwealth had adirect and substantial interest, thereby violating 84(a).

In view of the foregoing violations of GL. c. 268A, 84(a), the Commission has determined that the public
interest would be served by the disposition of this matter without further enforcement proceedings on the basis of
thefollowing terms and conditions agreed to by Mr. Mullen:

1. that he pay to the Commission the sum of two thousand dollars ($2,000.00) for his course of conduct in
violating G.L. c. 268A, 84(a);

2. that he pay the Commission the sum of five hundred dollars ($500.00) asaforfeiture of the unlawful benefit
he and Gould received by violating 84(a); and

3. that hewaiveall rightsto contest the findings of fact, conclusions of law and terms and conditions contained
inthisAgreement in thisor any other related administrative or judicial proceeding to which the Commissionis
or may be a party.

Date: May 11, 1992

YMr. Mullen resigned his CMVD investigator position on November 17, 1989.

2" Particular matter,” any judicial or other proceeding, application, submission, request for aruling or other determination, contract,
claim, controversy, charge, accusation, arrest, decision, determination, finding, but excluding enactment of general legidlation by thegeneral
court and petitions of cities, towns, counties and districts for special laws related to their governmental organizations, powers, duties,
finances and property. GL. c. 268A, 81(K).

3" Compensation” is defined as“ any money or thing of value or economic benefit conferred on or received by any personin return for
services rendered or to be rendered by himself or another.” GL. c. 268A, §1(a).

4Asthe Commission stated In re Bagni, 1980 SEC 30, 32: “Whenever state empl oyees receive compensation from aprivateinterest or
represent them in matters in which the state also has an interest, there is the potential that employeeswill favor those private interests at
theexpense of the state. Such favoritismisespecially perniciouswhere the state employeeisreceiving compensation from aprivate party
which hasdealingswith, hasamatter pending before, or isregulated by the state employee’s own agency or where the empl oyee represents
the private party in its dealings with his or her own agency. No state employee could ever in good faith think it appropriate to conduct
private business with the very people he is duty-bound to regulate.”



